AN ACT
RELATI NG TO REAL PROPERTY; REVI SI NG THE TERMS AND CONDI Tl ONS
OF RENTAL AGREEMENTS; AMENDI NG THE UNI FORM OANNER- RESI DENT

RELATI ONS ACT.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 47-8-3 NVSA 1978 (being Laws 1975,
Chapter 38, Section 3, as anended) is anended to read:
"47-8-3. DEFINITIONS.--As used in the Uniform Oaner-
Resi dent Rel ations Act:

A.  "abandonnent" means absence of the resident
fromthe dwelling, without notice to the owner, in excess of
seven continuous days; providing such absence occurs only
after rent for the dwelling unit is delinquent;

B. "action" includes recoupnent, counterclaim
set-off, suit in equity and any ot her proceeding in which
rights are determ ned, including an action for possession;

C. "amenity" means a facility appurtenance or
area supplied by the owner and the absence of which would not
materially affect the health and safety of the resident or
the habitability of the dwelling unit;

D. "codes" includes building codes, housing
codes, health and safety codes, sanitati on codes and any | aw,
ordi nance or governnental regulation concerning fitness for

habitation or the construction, maintenance, operation,
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occupancy or use of a dwelling unit;

E. "deposit" neans an anount of currency or
instrument delivered to the owner by the resident as a pl edge
to abide by terns and conditions of the rental agreenent;

F. "dwelling unit" neans a structure, nobile hone
or the part of a structure, including a hotel or notel, that
is used as a hone, residence or sleeping place by one person
who mai ntains a household or by two or nore persons who
mai ntain a common househol d and includes a parcel of |and
| eased by its owner for use as a site for the parking of a
mobi | e hone;

G "eviction" neans any action initiated by the
owner to regain possession of a dwelling unit and use of the
prem ses under terns of the Uniform Omer-Resident Rel ations
Act ;

H "fair rental value" is that value that is
conmparabl e to the value established in the market place;

I. "good faith" means honesty in fact in the
conduct of the transaction concerned as evidenced by al
surroundi ng circunstances;

J. "nornmal wear and tear" neans deterioration
that occurs based upon the use for which the rental unit is
i ntended, w thout negligence, carel essness, accident, abuse
or intentional damage of the prem ses, equipnent or chattels

of the owner by the residents or by any other person in the
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dwelling unit or on the prem ses with the resident's consent;
however, uncl eanli ness does not constitute normal wear and
tear;

K. "organi zation" includes a corporation,
government, governmental subdivision or agency thereof,
busi ness trust, estate, trust, partnership or association,
two or nore persons having a joint or common interest or any
other legal or conmmercial entity;

L. "owner" neans one or nore persons, jointly or
severally, in whomis vested:

(1) all or part of the legal title to
property, but shall not include the limted partner in an
associ ation regul ated under the Uniform Limted Partnership
Act; or

(2) all or part of the beneficial ownership
and a right to present use and enjoynent of the prem ses and
agents thereof and includes a nortgagee in possession and the
| essors, but shall not include a person or persons, jointly
or severally, who as owner |eases the entire premses to a
| essee of vacant |and for apartnment use;

M  "person” includes an individual, corporation,
entity or organization;

N. "prem ses" nmeans facilities, facilities and
appurtenances, areas and other facilities held out for use of

the resident or whose use is promised to the resident
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coi ncidental with occupancy of a dwelling unit;

O "rent" neans paynents in currency or in-kind
under ternms and conditions of the rental agreenent for use of
a dwelling unit or prem ses, to be nade to the owner by the
resident, but does not include deposits;

P. "rental agreenment" means all agreenents
bet ween an owner and resident and valid rules and regul ati ons
adopt ed under Section 47-8-23 NMSA 1978 enbodying the terns
and conditions concerning the use and occupancy of a dwelling
unit or prem ses;

Q "resident" neans a person entitled under a
rental agreenment to occupy a dwelling unit in peacefu
possession to the exclusion of others and includes the owner
of a nobile home renting prem ses, other than a | ot or parcel
in a nobile honme park, for use as a site for the |location of
t he nobil e home;

R "rooner" means a person occupying a dwelling
unit that [acks a major bathroomor kitchen facility in a
structure where one or nore nmajor facilities are used in
common by occupants of the dwelling units. As referred to in
this subsection, "major facility", in the case of a bathroom
means toilet and either a bath or shower and, in the case of
a kitchen, neans refrigerator, stove or sink

S. "single famly residence" nmeans a structure

mai nt ai ned and used as a single dwelling unit.
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Notwi t hstandi ng that a dwelling unit shares one or nore walls
with another dwelling unit, it is a single famly residence
if it has direct access to a street or thoroughfare and
shares neither heating facilities, hot water equi pment nor
any other essential facility or service with any ot her

dwel l'ing unit;

T. "substantial violation" neans a violation of
the rental agreenment or rules and regul ati ons by the resident
or occurring with the resident's consent that occurs in the
dwel ling unit, on the prem ses or within three hundred feet
of the prem ses and that includes the follow ng conduct,
whi ch shall be the sole grounds for a substantial violation:

(1) possession, use, sale, distribution or
manuf acture of a controlled substance, excludi ng m sdeneanor
possessi on and use;

(2) unlawful use of a deadly weapon

(3) unlawful action causing serious physical
harm to anot her person

(4) sexual assault or sexual nolestation of
anot her person;

(5) entry into the dwelling unit or vehicle
of another person w thout that person's perm ssion and with
intent to commt theft or assault;

(6) theft or attenpted theft of the property

of another person by use or threatened use of force; or
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(7) intentional or reckless damage to

property in excess of one thousand dollars ($1, 000);
U "terni is the period of occupancy specified in
the rental agreenent; and
V. "transient occupancy" means occupancy of a
dwel ling unit for which rent is paid on | ess than a weekly
basis or where the resident has not manifested an intent to
make the dwelling unit a residence or household."
Section 2. Section 47-8-20 NVSA 1978 (being Laws 1975,
Chapter 38, Section 20, as anmended) is anended to read:
"47-8-20. OBLI GATIONS OF OMNER. - -
A.  The owner shall:

(1) substantially conply with requirenents
of the applicable mnimum housi ng codes materially affecting
heal th and safety;

(2) make repairs and do whatever is
necessary to put and keep the premses in a safe condition as
provi ded by applicable law and rules and regul ati ons as
provided in Section 47-8-23 NVSBA 1978;

(3) keep common areas of the premses in a
safe condition;

(4) maintain in good and safe working order
and condition electrical, plunbing, sanitary, heating,

ventilating, air conditioning and other facilities and

appliances, including elevators, if any, supplied or required HIC/ HB 48
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to be supplied by him

(5) provide and maintain appropriate
receptacl es and conveni ences for the renoval of ashes,
gar bage, rubbish and other waste incidental to the occupancy
of the dwelling unit and arrange for their renoval fromthe
appropriate receptacle; and

(6) supply running water and a reasonabl e
anmount of hot water at all tines and reasonabl e heat, except
where the building that includes the dwelling unit is not
required by law to be equi pped for that purpose or the
dwelling unit is so constructed that heat or hot water is
generated by an installation within the exclusive control of
the resident and supplied by a direct public utility
connecti on.

B. If there exists a m ni num housi ng code
applicable to the prem ses, the owner's maxi num duty under
this section shall be determ ned by Paragraph (1) of
Subsection A of this section. The obligations inposed by
this section are not intended to change existing tort lawin
the state.

C. The owner and resident of a single famly
residence may agree that the resident performthe owner's
duties specified in Paragraphs (5) and (6) of Subsection A of
this section and al so specified repairs, maintenance tasks,

alterations and renmpdeling, but only if the transaction is in
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writing, for consideration, entered into in good faith and
not for the purpose of evading the obligations of the owner.

D. The owner and resident of a dwelling unit
other than a single famly residence may agree that the
resident is to performspecified repairs, nmaintenance tasks,
alterations or renodeling only if:

(1) the agreenent of the parties is entered
into in good faith and not for the purpose of evading the
obligations of the ower and is set forth in a separate
writing signed by the parties and supported by consideration;
and

(2) the agreenent does not dimnish or
affect the obligation of the owner to other residents in the
prem ses.

E. Notw thstanding any provision of this section,
an owner may arrange with a resident to performthe
obligations of the owner. Any such arrangenent between the
owner and the resident will not serve to dimnish the ower's
obligations as set forth in this section, nor shall the
failure of the resident to performthe obligations of the
owner serve as a basis for eviction or in any way be
considered a material breach by the resident of his
obl i gati ons under the Uniform Oaner-Resi dent Rel ati ons Act or
the rental agreenent.

F. In multi-unit housing, if there is separate
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utility metering for each unit, the resident shall receive a
copy of the utility bill for his unit upon request nade to
the owner or his agent. |If the unit is subnetered, the
resident shall then be entitled to receive a copy of the
apartnent's utility bill. Wen utility bills for conmon
areas are separately apporti oned between units and the costs
are passed on to the residents of each unit, each resident
may, upon request, receive a copy of all utility bills being
apportioned. The cal cul ations used as the basis for
apportioning the cost of utilities for commopn areas and
subnet ered apartnents shall be nade avail able to any resident
upon request. The portion of the conmon area cost that would
be allocated to an enpty unit if it were occupied shall not
be allocated to the remaining residents. It is solely the
owner's responsibility to supply the itens and information in
this subsection to the resident upon request. The owner may
charge an administrative fee not to exceed five dollars
($5.00) for each nonthly request of the items in this
subsecti on.

G The owner shall provide a witten renta
agreenent to each resident prior to the begi nning of
occupancy. "

Section 3. Section 47-8-26 NVBA 1978 (being Laws 1975,
Chapter 38, Section 26) is anended to read:

"47-8-26. DELIVERY OF POSSESSI ON. - -
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A At the time specified in the rental agreenent
for the comencenent of occupancy, the owner shall deliver
possession of the premises to the resident in conpliance with
the rental agreenment and Section 47-8-20 NVSBA 1978. The
owner may bring an action for possession against the resident
or any person wongfully in possession and may recover the
damages provided in Subsection F of Section 47-8-33 NV5BA
1978.

B. If the owner fails to deliver possession of
the prem ses to the prospective resident as provided in
Subsection A of this section, one hundred percent of the rent
abates until possession is delivered and the prospective
resi dent may:

(1) upon witten notice to the owner
termnate the rental agreenent effective imediately. Upon
term nation the owner shall return all prepaid rent and
deposits; or

(2) demand performance of the renta
agreenent by the owner and, if the prospective resident
el ects, maintain an action for possession of the preni ses
agai nst any person wongfully w thhol di ng possessi on and
recover the damages sustained by himand seek the renedies
provided in Section 47-8-48 NVSA 1978.

C. If the owner nmakes reasonable efforts to

obt ai n possession of the prem ses and returns prepaid rents, HIC/ HB 48
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deposits and fees within seven days of receiving a
prospective resident's notice of term nation, the owner shal
not be liable for danages under this section.”
Section 4. Section 47-8-27.2 NVBA 1978 (being Laws
1995, Chapter 195, Section 12) is anmended to read:
"47-8-27.2. ABATEMENT. - -
A If there is a violation of Subsection A of
Section 47-8-20 NVSA 1978, other than a failure or defect in
an anmenity, the resident shall give witten notice to the
owner of the conditions needing repair. |f the owner does
not remedy the conditions set out in the notice within seven
days of the notice, the resident is entitled to abate rent as
set forth bel ow
(1) one-third of the pro-rata daily rent for
each day fromthe date the resident notified the owner of the
condi tions needing repair, through the day the conditions in
the notice are renedied. |If the conditions conplained of
continue to exist without remedy through any portion of a
subsequent rental period, the resident nay abate at the sanme
rate for each day that the conditions are not renedi ed; and
(2) one hundred percent of the rent for each
day fromthe date the resident notified the owner of the
conditions needing repair until the date the breach is cured
if the dwelling is uninhabitable and the resident does not

inhabit the dwelling unit as a result of the condition.
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B. For each rental period in which there is a
viol ati on under Subsection A of this section, the resident
may abate the rent or may choose an alternate renedy in
accordance with the Uni form Oamer-Resident Rel ations Act.

The choice of one renedy shall not preclude the use of an
alternate renmedy for the sane violation in a subsequent
rental peri od.

C. If the resident's rent is subsidized in whole
or in part by a government agency, the abatement limtation
of one nonth's rent shall nmean the total nonthly rent paid
for the dwelling and not the portion of the rent that the
resident al one pays. Were there is a third party payor,
either the payor or the resident may authorize the renmedy and
may abate rent paynents as provided in this section

D. Nothing in this section shall limt a court in
its discretion to apply equitabl e abatenent.

E. Nothing in this section shall entitle the
resident to abate rent for the unavailability of an amenity."

Section 5. Section 47-8-33 NVBA 1978 (being Laws 1975,
Chapter 38, Section 33, as anmended) is anended to read:
"47-8-33. BREACH OF AGREEMENT BY RESI DENT AND RELI EF
BY OMNER. - -
A.  Except as provided in the Uniform Omer-
Resi dent Relations Act, if there is nonconpliance with

Section 47-8-22 NVSA 1978 materially affecting health and HIC/ HB 48
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safety or upon the initial material nonconpliance by the
resident with the rental agreenent or any separate agreenent,
t he owner shall deliver a witten notice to the resident
speci fying the acts and omi ssions constituting the breach,

i ncluding the dates and specific facts describing the nature
of the alleged breach, and stating that the rental agreenent
will termnate upon a date not | ess than seven days after
receipt of the notice if the breach is not renedied in seven
days.

B. Upon the second material nonconpliance with
the rental agreenent or any separate agreenent by the
resident, within six nonths of the initial breach, the owner
shall deliver a witten notice to the resident specifying the
acts and om ssions constituting the breach, including the
dates and specific facts describing the nature of the alleged
breach, and stating that the rental agreenment shall term nate
upon a date not |ess than seven days after receipt of the
notice. |If the subsequent breach occurs nore than six nonths
after the initial breach, it shall constitute an initial
breach for purposes of applying the provisions of this
section.

C. The initial notice provided in this section
shall state that the rental agreenent will term nate upon the
second material nonconpliance with the rental agreenent or

any separate agreenment by the resident, within six nonths of

HIC/ HB 48
Page 13



the initial breach. To be effective, any notice pursuant to
this subsection shall be given within thirty days of the
breach or know edge t hereof.

D. If rent is unpaid when due and the resident
fails to pay rent within three days after witten notice from
t he owner of nonpaynent and his intention to termnate the
rental agreenent, the owner nay termnate the renta
agreenent and the resident shall inmmediately deliver
possession of the dwelling unit; provided that tender of the
full amount due, in the manner stated in the notice, prior to
the expiration of the three-day notice shall bar any action
for nonpaynment of rent.

E. In any court action for possession for
nonpaynent of rent or other charges where the resident
di sputes the amount owed because:

(1) the resident has abated rent pursuant to
Section 47-8-27.2 or 47-8-4 NVBA 1978; or

(2) the owner has allocated rent paid by the
resident as paynent for danages to the prem ses, then, if the
owner is the prevailing party, the court shall enter a wit
of restitution conditioned upon the right of the resident to
remedy within three days of entry of judgnment. |[If the
resident has satisfied the judgnment within three days, the
wit shall be dismssed. |If the resident has not satisfied

the judgnment within three days, the owner may execute upon
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the wit without further order of the court.

F. Except as provided in the Uniform Omer-

Resi dent Rel ations Act, the owner may recover danmages and

obtain injunctive or other relief for any nonconpliance by
the resident with the rental agreement or this section or

Section 47-8-22 NVSA 1978.

G Inajudicial action to enforce a renedy for
which prior witten notice is required, relief may be granted
based only upon the grounds set forth in the witten notice
served; provided, however, that this shall not bar a
defendant fromraising any and all defenses or counterclains
for which witten notice is not otherw se required by the
Uni f or m Oaner - Resi dent Rel ations Act.

H.  Wen the |last day for renedying any breach
pursuant to witten notice required under the Uniform Oanner-
Resi dent Rel ations Act occurs on a weekend or federa
holiday, the period to renmedy shall be extended until the
next day that is not a weekend or federal holiday.

I. If the resident knowingly comrits or consents
to another person in the dwelling unit or on the prem ses
knowi ngly conmitting a substantial violation, the owner shal
deliver a witten notice to the resident specifying the tine,
pl ace and nature of the act constituting the substanti al
violation and that the rental agreement will term nate upon a

date not |less than three days after receipt of the notice. HIC/ HB 48
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J. In any action for possession under Subsection
| of this section, it shall be a defense that the resident is
a victimof domestic violence. |If the resident has filed for
or secured a tenporary donestic violence restraining order as
a result of the incident that is the basis for the
term nation notice or as a result of a prior incident, the
wit of restitution shall not issue. |In all other cases
where donestic violence is raised as a defense, the court
shall have the discretion to evict the resident accused of
the violation, while allowing the tenancy of the remainder of
the residents to continue undi sturbed.

K. In any action for possession under Subsection
I of this section, it shall be a defense that the resident
did not know of, and could not have reasonably known of or
prevented, the comm ssion of a substantial violation by any
other person in the dwelling unit or on the prem ses.

L. In an action for possession under Subsection |
of this section, it shall be a defense that the resident took
reasonabl e and | awful actions in defense of hinself, others
or his property.

M In any action for possession under Subsection
| of this section, if the court finds that the action was
frivolous or brought in bad faith, the petitioner shall be
subject to a civil penalty equal to two tinmes the anount of

the monthly rent, plus danmages and costs."
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Section 6. Section 47-8-39 NWVSA 1978 (being Laws 1975,
Chapter 38, Section 39, as anmended) is anended to read:
"47-8-39. OMER RETALI ATI ON PRCHI BI TED. - -

A.  An owner mmy not retaliate against a resident
who is in conpliance with the rental agreenent and not
otherwise in violation of any provision of the Uniform Ower-
Resi dent Rel ations Act by increasing rent, decreasing
services or by bringing or threatening to bring an action for
possessi on because the resident has within the previous six
nont hs:

(1) conplained to a government agency
charged with responsibility for enforcenent of a m ninmm
bui l di ng or housing code of a violation applicable to the
prem ses materially affecting health and safety;

(2) organized or becone a nenber of a
residents' union, association or simlar organization;

(3) acted in good faith to exercise his
rights provided under the Uniform Omer-Resident Rel ations
Act, including when the resident makes a witten request or
conplaint to the owner to make repairs to conply with the
owner's obligations under Section 47-8-20 NVBA 1978;

(4) nmade a fair housing conplaint to a
governnment agency charged with authority for enforcenment of
| aws or regulations prohibiting discrimnation in renta

housi ng;
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(5) prevailed in a lawsuit as either
plaintiff or defendant or has a | awsuit pendi ng agai nst the
owner relating to the residency;

(6) testified on behalf of another resident;
or

(7) abated rent in accordance with the
provisions of Section 47-8-27.1 or 47-8-27.2 NVSBA 1978.

B. If the owner acts in violation of Subsection A
of this section, the resident is entitled to the renedies
provided in Section 47-8-48 NVBA 1978 and the violation shal
be a defense in any action against himfor possession.

C. Notw thstanding the provisions of Subsection A
of this section, the owner may increase the rent or change
servi ces upon appropriate notice at the end of the term of
the rental agreenent or as provided under the terns of the
rental agreenment if the owner can establish that the
i ncreased rent or changes in services are consistent with
those i nposed on other residents of simlar rental units and
are not directed at the particular resident, but are
uni form"

Section 7. Section 47-8-47 NWVSBA 1978 (being Laws 1975,
Chapter 38, Section 47, as anmended) is anended to read:
"47-8-47. APPEAL STAYS EXECUTI ON. - -
A If either party feels aggrieved by the

judgnent, that party may appeal as in other civil actions. HIC/ HB 48
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An appeal by the defendant shall stay the execution of any
writ of restitution; provided that in cases in which the
resident is the appellant, the execution of the wit of
restitution shall not be stayed unless the resident, within
five days of the filing of the notice of appeal, pays to the
owner or into an escrow account with a professional escrow
agent an amount equal to the rental anount that shall cone
due fromthe day foll owing the judgnent through the end of
that rental period. The resident shall continue to pay the
monthly rent established by the rental agreenent at the tine
the conplaint was filed, on a nonthly basis on the date rent
woul d ot herwi se becone due. Paynments pursuant to this
subsection by a subsidized resident shall not exceed the
actual amount of nonthly rent paid by that resident. Wen
the resident pays the owner directly, the owner shall

i medi ately provide a witten receipt to the resident upon
demand. When the resident pays into an escrow account the
resident shall cause such anmounts to be paid over to the
owner inmedi ately upon recei pt unl ess otherw se ordered by
the court. Upon the failure of the resident or the escrow
agent to nmake a nmonthly rent paynment on the first day rent
woul d ot herwi se be due, the owner may serve a three-day
witten notice on the resident pursuant to Subsection D of
Section 47-8-33 NMBA 1978. If the resident or the resident's

escrow agent fails to pay the rent within the three days, a
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hearing on the issue shall be scheduled within ten days from
the date the court is notified of the failure to pay rent.

In the case of an appeal de novo, the hearing shall be in the
court in which the appeal will be heard. |If, at the hearing,
the court finds that rent has not been paid, the court shal
imediately Iift the stay and issue the wit of restitution
unl ess the resident denonstrates a legal justification for
failing to conply with the rent paynent requirenent.

B. In order to stay the execution of a noney
judgment, the trial court, within its discretion, my require
an appellant to deposit with the clerk of the trial court the
anount of judgnment and costs or to give a supersedeas bond in
t he anpunt of judgnment and costs with or wi thout surety. Any
bond or deposit shall not be refundabl e during the pendency
of any appeal . "

Section 8. REPEAL.--Section 47-8-28 NMSA 1978 (being

Laws 1975, Chapter 38, Section 28, as anended) is repeal ed.
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